
The Attorney General 
Opinion notes that an em-
ployee’s date of birth is not 
explicitly included or ex-
cluded by any of the stat-
ute’s provisions.  It sug-
gests that a public body will 
need to determine if dis-
closing such information 
“would constitute a clearly 
unwarranted invasion of 
personal privacy,” which 
requires the public body to 
balance all the interests in-
volved, i.e., the public’s 
right to access records 
against the employee’s in-
terest in protecting his or 
her privacy.  Although the 
opinion makes the observa-
tion that the birth date is not 
explicitly made confidential 
and there is a presumption 
that records containing such 
information are open to the 
public, it leaves the disclo-
sure determination in the 
discretion of the public 
body.  Thus, the determina-
tion of whether to disclose a 
birth date based on personal 
privacy concerns must be 
done on an individual basis, 

(Continued on page 2) 

On December 8, 2009, the 
Oklahoma Attorney General 
issued Revised Opinion No. 
09-33, addressing the fol-
lowing questions: (i) whether 
a record containing the date 
of birth of an employee of a 
public body is protected 
against disclosure as an 
“unwarranted invasion of 
personal privacy” under § 
24A.7 of the Oklahoma 
Open Records Act; and (ii) 
whether a record indicating 
the date of birth of an em-
ployee is protected from dis-
closure under the federal 
Driver’s Privacy Protection 
Act or Oklahoma law re-
garding the disclosure of 
vital statistics records.  The 
revised opinion replaced the 
earlier Attorney General 
Opinion 09-33 issued on No-
vember 30, 2009, which is 
no longer valid.  This article 
examines whether school 
districts are required by law 
to release the birth dates of 
their employees and consid-
ers the possible implications 
of disclosing such informa-
tion. 
   

Summary of Opinion 
   

The Attorney General Opin-
ion acknowledges that under 
§ 24A.7 of the Oklahoma 
Open Records Act, a public 
body may keep information 
in employee records confi-
dential if “disclosure would 
constitute a clearly unwar-
ranted invasion of personal 
privacy.”   The examples 
given include information in 
employee evaluations, pay-
roll deductions, employment 
applications of persons not 
hired, and transcripts main-
tained in employee personnel 
files.  The statute specifically 
provides that if information 
in personnel records does not 
fall within these exceptions, 
it should be made available 
for public inspection and 
copying.  The only informa-
tion a public body is re-
quired to keep confidential is 
an employee’s home ad-
dress, telephone numbers, 
and social security numbers 
of current and former em-
ployees.   
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as the development of any 
general policy prohibiting 
such disclosure would go be-
yond the authority of the pub-
lic body and constitute legis-
lative action. 
   

Implications for a school 
district 

  

The Attorney General Opin-
ion has several implications 
for school districts and their 
decisions on whether to dis-
close records containing an 

e m p l o y e e ’ s 
date of birth.  
A school dis-
trict, as a pub-
lic body, now 
has a respon-
sibility to re-
lease birth 
dates of its 
e m p l o y e e s 
unless i t 
makes a spe-
cific finding 
that the re-

lease of the record would con-
stitute a “clearly unwarranted 
invasion of personal privacy.”  
School districts must also be 
aware that in the event a court 
finds that it improperly with-
held a birth date of an em-
ployee or employees, the 
school district will be forced 
to pay the attorney’s fees of 
the challenging  party.  Fur-
thermore, the Attorney Gen-
eral Opinion implies that the 
development of a blanket pol-
icy regarding the release of a 
birth date is prohibited and 
that the decision as to whether 
to disclose such information 

under the presumption in the 
Oklahoma Open Records Act 
or to withhold such informa-
tion pursuant to the “clearly 
unwarranted invasion of per-
sonal privacy” exception must 
be made on an individualized 
case-by-case basis.  However, 
the Attorney General Opinion 
does not provide guidance on 
what factors to consider in the 
individualized analysis, and 
Oklahoma case law, similarly, 
fails to provide examples of 
what constitutes a “clearly 
unwarranted invasion of per-
sonal privacy.”   
   

Considerations when deter-
mining whether to disclose 
an employee’s birth date 

   

In making its case-by-case 
determination of whether to 
disclose an employee’s birth 
date, a school district should 
take into account not only the 
public’s right to access re-
cords, but also the potential 
risks to its employees if the 
information is disclosed.  Af-
ter balancing all the interests 
involved, a school district 
may:  (i) disclose the informa-
tion under the presumption 
favoring disclosure; (ii) find 
the information “constitutes a 
clearly unwarranted invasion 
of personal privacy” and is 
confidential and not subject to 
disclosure; or, (iii) choose to 
disclose the information but 
redact any information that 
could put an employee at risk. 
    

Initially, with respect to an 
employee’s date of birth, 
there does not seem to be any 

reason to disclose it other 
than the presumption dis-
cussed in the Attorney Gen-
eral Opinion.  Arguably, the 
release of one’s birth date 
does not serve the purpose of 
the Oklahoma Open Records 
Act because in most, if not 
all, situations, such informa-
tion fails to provide any in-
sight into the inner workings 
of an agency and that 
agency’s fiscal management.  
See Trentadue v. Integrity 
Committee, 501 F.3d 1215, 
1233 (10th Cir. 2007) (In 
discussing the “unwarranted 
invasion of personal pri-
vacy” exemption of the fed-
eral Freedom of Information 
Act, the Tenth Circuit dis-
cussed the balancing test, 
stating “We must assess the 
extent to which disclosure 
would contribute to the 
‘public understanding of the 
operations or activities of the 
government,’ not the inter-
ests of the requesting party.  
‘Official information that 
sheds light on an agency’s 
performance of its statutory 
duties falls squarely within 
that statutory purpose’; how-
ever, that purpose ‘is not 
fostered by disclosure of in-
formation about private citi-
zens that is accumulated in 
various governmental files 
but that reveals little or noth-
ing about an agency’s own 
conduct.’”  (citations omit-
ted)).  Even the Attorney 
General Opinion seems to 
suggest that an employee’s 

(Continued on page 3) 
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“. . . unless it 
makes a specific 
finding that the 
release of the 
record would 
cons t i tu te  a 
‘clearly unwar-
ranted invasion 
o f  p e r s o n a l    
privacy.’”   
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privacy interests outweigh 
the public’s right to access 
records.  The Attorney Gen-
eral discusses several attor-
ney general opinions and 
court cases from other states 
which have found that an 
employee’s privacy interest 
in his or her date of birth 
outweighs the public’s inter-
est in disclosure.  He also 
discusses federal law per-
taining to the Freedom of 
Information Act and the fed-
eral court decisions, noting 
that disclosure of an em-
ployee’s date of birth would 

be “a clearly unwarranted 
invasion of personal privacy.” 
   

Nevertheless, Revised Okla-
homa Attorney General Opin-
ion 09-33 requires that a 
school district release an em-
ployee’s birth date unless 
such disclosure would consti-
tute a “clearly unwarranted 
invasion of privacy.”  The 
determination must be made 
on an individualized basis, 
and the school district should 
not apply a blanket policy.  If 
you have any questions re-
garding these issues, please 

contact your local school 
district attorney for further 
clarification and guidance. 

“. . . unless such 
disclosure would 
c o n s t i t u t e  a 
‘clearly unwar-
ranted invasion of 
privacy.’”   Rosenstein, Fist & Ringold is pleased to announce that 

Samanthia Sierakowski Marshall has joined the firm as 
an associate attorney.  Ms. Marshall was admitted to the 
Oklahoma bar in 2009.  Her undergraduate degree is from 
the University of Southern California (B.A., cum laude, 
Annenberg Departmental Honors, 2001), and her law de-
gree is from the University of Tulsa (J.D., with highest 
honor, 2009).  While in law school, Ms. Marshall was Edi-
tor-in-Chief of the Tulsa Law 
Review, selected for Order of 
the Curule Chair and received 
the Martin Fellow Smith Award 
for the Most Outstanding Stu-
dent and the ALI-ABA Scholar-

ship & Leadership Award.  Ms. 
Marshall was recently selected to be a member of Leader-
ship Tulsa Class 43. 
   
In addition, Rosenstein, Fist & Ringold is pleased to an-
nounce that Staci L. Roberds has joined the firm as an of 
counsel attorney.  Ms. Roberds was admitted to the Okla-
homa bar in 2001.  Her undergraduate degree is from the 
University of Tulsa (B.S., with honors, 1997), and her law 
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degree is from the University of Tulsa College of Law 
(J.D./M.A., with honors, 2000).  While in law school, 
Ms. Roberds served on the Energy Law Journal as a 
Notes & Comments Editor and the student Editor-in-
Chief of the ABA Year in Review.  Her article, 
“Nontraditional Takings and the Coal Act,” was pub-
lished in the Spring 1999 issue of the Energy Law Jour-
nal.  Prior to joining the firm, Ms. Roberds served as a 
pro se law clerk (2001-2003) and as a career law clerk 
(2003-2009) to United States Magistrate Judge Steven 
P. Shreder in the Eastern District of Oklahoma. 

RFR SPEAKER SHOWCASE 

We’re on the Web: 
www.rfrlaw.com 

John Moyer, Bryan Drummond, Eric Wade and Matt Ballard will present a school law workshop 
on January 27 at the Northeast Technology Center campus in Claremore.  Topics covered will in-
clude:  Mid-year and Year End Reductions in Force; Documentation and Adverse Employment Ac-
tion for Cause; Sexual Harassment and Student Issues.  Registration is $25.00 for the first registrant 
from a school district.  All additional registrants from that school district will be admitted at no 
charge.  Contact Rosenstein, Fist & Ringold for registration information. 
   

Andrea Kunkel will speak at the Oklahoma Federation of the Council for Exceptional Children on 
February 3 at the Reed Center in Midwest City.  She will discuss proposed state legislation affecting 
special education and proposed changes to the State Department of Education’s policies and proce-
dures for special education, including proposals addressing the use of restraint and seclusion for stu-
dents with disabilities. 
   

Andrea Kunkel will also make a presentation about students with disabilities under the Individuals 
with Disabilities Act at the OSSBA School Law and Leadership Institute on February 13 at the Ren-
aissance Hotel in Tulsa. 


