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NEW GUIDANCE ON PERFORMANCE BASED CONTRACTS

Performance based effi-
ciency contracts, also re-
ferred to as energy conser-
vation contracts, permit
school districts to finance
certain energy conserva-
tion measures by captur-
ing the cost savings result-
ing from their implemen-
tation. In order to finance
these improvements be-
yond the current fiscal
year, Oklahoma law re-
quires that the cost sav-
ings resulting from the
performance based effi-
ciency contract be guaran-
teed each year during the
term of the agreement and
that the savings be suffi-
cient to offset the annual
cost of the contract. If
savings in any contract
year are insufficient to pay
the contract’s cost, the
guarantor must reimburse
the school district for the
amount of any guaranteed
savings not realized.

The Attorney General has
issued a new opinion ad-
dressing the calculation of
cost savings in these per-
formance based contracts.
The opinion addresses the
common practice of using
“capital cost avoidance”
and “stipulated savings”
when calculating the sav-
ings the parties expect to
realize from implementa-
tion of the energy conser-
vation measures. Capital
cost avoidance refers to
the anticipated cost of re-
placing property with a
limited life expectancy.
For example, when high
efficiency HVAC equip-
ment is a part of the en-
ergy conservation meas-
ures and existing equip-
ment is nearing the end of
its useful life, the routine
cost of replacing aging
equipment has often been
added to the savings cal-
culation.  This avoided
cost of replacement is then
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capitalized over the use-
ful life of the equipment
or the term of the agree-
ment, whichever is less.
The Attorney General
concluded that only oper-
ating costs may be in-
cluded within the calcula-
tion of cost savings under
a performance based effi-
ciency contract.

The use of stipulated
savings IS a common
practice used to avoid the
requirement of measuring
actual savings in each
year of the term of a per-
formance based contract.
School districts are often
asked, for example, to
stipulate to the savings
resulting from the re-
placement of lighting fix-
tures. If the wattage of
existing lighting fixtures
is reduced by half, the
energy savings antici-
pated as a result from a

(Continued on page 2)
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lighting retrofit can be cal-
culated to a mathematical
certainty
given vari-
ous assump-
tions  with
respect to
usage and
cost of elec-
tricity.
Oklahoma
law requires
that per-
formance
based con-
tracts include an annual
measurement of the actual

savings resulting from the
implementation of the en-
ergy savings measures.
Further, the actual savings
must be guaranteed during
each year of the contract
term. The use of stipulated
savings, according to the
Attorney General, acts to
override these statutory re-
quirements by substituting
the parties’ expectations as
to the contract’s effect for
actual measurement.

Following this opinion, the
cost of all performance

based efficiency contracts
must be wholly offset by
savings in operating costs
resulting from implemen-
tation of the energy con-
servation measures. These
savings must be measured,
verified and documented
during each year of the
term of the contract.
Those savings must be
guaranteed during each
year of the contract term,
and any shortfalls must be
reimbursed by the guaran-
tor.

SCHOOL DISTRICTS PREVAIL IN CHALLENGES UNDER SENATE BILL 2XX

The Mid-Del School District
and the Harrah School Dis-
trict have prevailed in law-
suits alleging that they vio-
of lated SB 2XX, the law passed
by the Oklahoma Legislature
in 2006 that granted a $3,000
raise to every public school
teacher in Oklahoma. The
cases were filed by each
school district’s association of
classroom teachers. The two
associations alleged that in
addition to requiring a $3,000
raise, SB 2XX also required
all school districts to grant the
step increase specified in the
state minimum salary sched-
ule. The associations based
this argument on language in
SB 2XX that stated that the
$3,000 raise “shall be in addi-
tion to, and not as a replace-

conservation
measures.”

ment for, the step increase
indicated” on the state mini-
mum salary schedule. In the
Mid-Del case, the association
also alleged that the School
District violated SB 2XX by
dividing the $3,000 raise into
a $2,790 salary increase and
paying an additional $210 of
the teachers’ portion of the
mandatory contribution to the
Oklahoma Teachers’ Retire-
ment System.

The School Districts con-
tended that because they had
negotiated salary schedules
with the associations that paid
more than the salaries speci-
fied on the state minimum
salary schedule, the School
Districts were not required to
pay the step increases speci-
fied on the state minimum

salary schedule. The School
Districts argued that the
quoted language from SB
2XX applied only to those
teachers who were compen-
sated pursuant to the state
minimum salary schedule
and not a collectively bar-
gained salary schedule pay-
ing higher salaries.  The
School Districts pointed out
that all of their eligible
teachers received the step
increase specified on their
negotiated salary schedules.

The District Court of Okla-
homa County granted sum-
mary judgment to the School
Districts, and the associa-
tions appealed. In May of
2009, the Oklahoma Court of
Civil Appeals affirmed both
summary judgment rulings.
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The court held that the pur-
pose of the language in SB
2XX on which the teachers
relied was to prevent step
increases from being eradi-
cated in the process of giving
the $3,000 raise. The court
explained that for teachers
who collectively bargain,
such as those employed by
the Mid-Del School District
and the Harrah School Dis-
trict, there is no “indicated”
step increase. The court
stated that *“teachers and
school districts can collec-
tively bargain for any num-
ber of pay formats, with the
only limitations being that
the teachers can make no
less than the amounts pro-
vided in the minimum salary
schedule.” Accordingly,
SB 2XX did not require
school districts to pay the
step increase specified in the

state minimum salary sched-
ule if the school districts had
negotiated agreements with
teacher organizations paying
more than the state minimum
salary.

The court also agreed that SB
2XX was not violated by pay-
ing part of the $3,000 raise as
a salary increase and part
through paying the teachers’
portion of the Oklahoma
Teachers’ Retirement System
contribution.  Because the
statutory definition of “fringe
benefits” excludes only that
portion of the OTRS contri-
bution required to be paid by
the school district, a school
district’s payment of the
teacher’s portion of the
OTRS contribution qualifies
as a “fringe benefit.” The
court pointed out that the
Oklahoma Legislature has
consistently stated in the state

minimum salary schedule
that the amounts indicated
may be paid “in salary and/
or fringe benefits.”

The Okla-
homa  Su-
preme Court
has now de-
clined the
plaintiffs’
requests that
it review the
decisions of =
the Oklahoma Court of Civil
Appeals.  The cases are
therefore concluded.

J. Douglas Mann and Jerry
A. Richardson of Rosen-
stein Fist & Ringold repre-
sented the Mid-Del School
District and the Harrah
School District throughout
both cases.

BULLETIN: TENTH CIRCUIT RULES ON OKLAHOMA IMMIGRATION LAW

On February 2, 2010, the
Tenth Circuit issued its
decision in the federal
case involving Oklahoma
House Bill 1804, the
state’s immigration
bill. Last year, a federal
district court enjoined por-
tions of the legislation,
effectively prohibiting the
enforcement of key provi-
sions. The state defen-
dants appealed the trial
court’s injunctions, and in
its recent decision, the

court of appeals upheld two
aspects of the injunction
while lifting another.

Specifically, the Tenth Cir-
cuit lifted the trial court’s
injunction of Section 7(B)
of the Act. That section
forces businesses who con-
tract with Oklahoma public
employers (such as school
districts) to use an elec-
tronic verification system,
as opposed to 1-9s, to ver-
ify the work authorization

status of their employees.

The Tenth Circuit upheld
the injunction of Section 7
(C), which makes it a
sanctionable, discrimina-
tory practice for an em-
ployer to terminate an au-
thorized worker while re-
taining an employee that
the employer knows or
reasonably should know is
unauthorized to
work. The court also up-
held Section 9 of the Act,
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Announcement

RFR is pleased to announce that it has expanded its practice to include representation of
municipalities. If your city is looking for a city attorney, contact us.

RFR SPEAKER SHOWCASE

John Moyer will make a presentation at the Oklahoma State Department of Education’s New School
Board Member Workshop at the Clarion Meridian Convention Center in Oklahoma City on April 17.
His topic will be “Termination of Employment and Related Issues.”

Andrea Kunkel will speak to the Oklahoma Directors of Special Services group at the Wyndham
Garden Hotel in Oklahoma City on April 29. She will discuss recent developments in special educa-
tion law.

Bryan K. Drummond will speak at the Oklahoma Municipal Clerks and Treasurers Institute in Still-
water on March 17 about “Agendas and Minutes.”

Mr. Drummond will also make two presentation at the OSSBA Spring Mini Conference in Norman
on March 27. He will speak about “Evaluations and Plans for Improvement” and *“Reductions in
Force and Terminations.”
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Chalkboard is a Rosenstein, Fist & Ringold publication that addresses current education law issues. Chalkboard is published four times a
year and is sent without charge to all education clients of Rosenstein, Fist & Ringold and all other persons who are interested in education

law issues. We invite you to share Chalkboard with your friends and colleagues. We think you will find Chalkboard to be informative
and helpful with the difficult task of operating our educational institutions.

We’re on the Web:
www.rfrlaw.com
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Chalkboard is designed to provide current and accurate information regarding current education law issues. Chalkboard is not intended
to provide legal or other professional advice to its readers. If legal advice or assistance is required, the services of a competent attorney
familiar with education law issues should be sought.

We welcome your comments, criticisms and suggestions. Correspondence should be directed to Rosenstein, Fist & Ringold, 525 South
Main, Seventh Floor, Tulsa, Oklahoma 74103-4508, or call us at (918) 585-9211 or 1-800-767-5291. Our FAX number is (918) 583-
5617. Help us make Chalkboard an asset to you.
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