Chalkboard
An Education Newsletter from the Attorneys of Rosenstein, Fist & Ringold

Attorneys at Law
A.F. Ringold
Coleman L. Robison
J. Douglas Mann
John G. Moyer, Jr.
John E. Howland
Jerry L. Zimmerman
Frederick J. Hegenbart
Eric P. Nelson
Karen L. Long
John E. Priddy
Bryan K. Drummond
Kent “Bo” Rainey
Eric D. Wade
Matthew J. Ballard
Matthew P. Cyran
Cheryl A. Dixon
Kelsey K. Bardwell
Of Counsel
Jerry A. Richardson
Catharine M. Bashaw
Staci L. Roberds
C.H. Rosenstein
(1893-1990)

Henry L. Fist
(1893-1976)

David L. Fist
(1931-2008)

In this issue:

1

Addressing Parental
Refusal to Participate in
IEP Meetings

2

Employee Speech and
First Amendment
Protection

3 Indemnification Clauses

2014 Issue 3

Addressing Parental Refusal to Participate
in IEP Meetings
by Cheryl A. Dixon
If your district has been faced tial efforts to secure parent atwith the dilemma of being una- tendance at the IEP meeting.
ble to get parent participation Relevant authority has estabat an IEP meeting for a student, lished that “substantial efforts”
you have probably asked, means at least three separate
“What do we do?” While a attempts. Generally, courts will
district cannot compel the at- look to the reasonableness of
tendance of parents in the the district's attempts in order to
same way it can demand at- determine compliance, and
tendance of its own personnel some courts have determined
or contractors, the district must parent participation in the IEP
invite parents and strongly en- process to be more important
courage them to attend. But if than complying with other prothe district is unable to
cedural safeguards –
convince the parsuch as meeting
the district
ents to attend,
the annual IEP
must invite parents and
the
district
date
deadstrongly encourage them to
may conduct
line.
an IEP meetattend. But if the district is
ing in the
The IDEA reunable to convince the parents
parents’ abquires districts
to attend, the district may
sence.
to
schedule
IEP team meetconduct an IEP meeting in
Although there
ings, “at a mututhe parents’ absence.
is no specific
ally agreed time
timeline,
districts
and place.” A dismust notify parents of the
trict is not generally reIEP meeting early enough to en- quired to schedule an IEP meetsure that parents have an op- ing on an evening or weekend
portunity to attend. According- to suit a parent’s schedule. But
ly, districts must make substan- according to the Office of Spe-

cial Education Programs, there could be extenuating circumstances when a district
should meet such a request. Although the
preferred method for parent participation is
a face-to-face meeting, the IDEA contemplates participation by other means including conference or video calls. Districts
should not rely solely on the availability of
these alternatives, however, and must make
substantial efforts to schedule the IEP meeting at a mutually agreeable time and place.

Employee Speech and First
Amendment Protection
by Staci L. Roberds

Similar to other public employers, school
districts may face situations where
employees engage in speech that is not
required by their duties but involves the
district.
If asked about their speech,
employees are likely to assert it is protected
by the First Amendment. For example, an
Districts are required to keep a record of employee may argue that he/she spoke out
their attempts to arrange a mutually conven- on a particular matter as a concerned
ient meeting and the attempts to convince citizen, and in response to that speech, the
parents to attend. This record should in- school district or an administrator retaliated
clude detailed logs of telephone calls made against the employee with adverse
or attempted and the results of those calls, employment action. Thus, it is important for
school districts to understand what
copies of correspondence sent to parconstitutes protected speech under
ents and any responses received,
the First Amendment.
whether
and detailed records of visits
made to the parents' home
an employee’s
A school district has the
or places of employment
task of balancing its
and the results of those
speech
relates
to
a
employees’ rights to speak
visits. Even when parents
out as concerned citizens
fail or refuse to coopermatter
of
public
concern
with
its
interest
in
ate, the school district is
minimizing disruption and
not relieved of its obligaor
a
matter
of
personal
maintaining an efficient
tion to provide FAPE to
workplace for its employees
IDEA-eligible students. Thus,
interest.
coupled with an appropriate
the IDEA permits districts to
learning environment for students.
conduct IEP meetings without parental participation only after substantial
Although several factors weigh on the
attempts to convince the parents to attend.
analysis, the threshold determination of
whether speech is constitutionally protected
is whether an employee’s speech relates to
a matter of public concern or a matter of
personal interest. If speech relates to a
We Are Paperless!
Sign up for FREE at:
matter of public concern, it may be subject
http://www.rfrlaw.com/resources/sign-up
to First Amendment protection. Speech on
a matter of public concern is characterized
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as speech that is of interest to the
community for social, political, or other
reasons. For example, if the intent behind
an employee’s speech is to expose
“potential wrongdoing or breach of public
trust”
or
to
disclose
“corruption,
impropriety, or other malfeasance” on the
part of the school district, the speech may
touch on a matter of public concern.

a school district facing an issue regarding
employee speech contact its attorney
before taking any action against the
employee.

Indemnification Clauses
by Kelsey K. Bardwell

However, courts have indicated that School Districts are often presented
speech by a public employee on with agreements from various parties
“everyday employment disputes” and/or that include indemnification, or hold
grievances
between
employee
and harmless,
clauses.
While
it
is
employer that are “internal in scope
generally desirable for districts
and personal in nature” do not
to be indemnified by the
A school
involve matters of public
other
parties,
it
is
concern.
For example,
important for districts to
district cannot
courts have determined
understand
that
a
that speech by a public
district cannot agree to
hold a private
employee
involving
indemnify other parties
grievances and disputes
for events which may
entity harmless
on only matters of
or may not happen in
“internal
departmental
the future, especially in
for the district’s
affairs” or in response to
a future fiscal year.
discipline received by the
actions.
employee is not protected
A school district cannot hold
under the First Amendment.
a private entity harmless for the
Moreover, speech regarding a public district’s
actions.
The
Oklahoma
employee’s
dissatisfaction
with
a Attorney General has stated that the
supervisor’s
performance
and/or decision to bring suit is one that
management style is not a matter of public should be made only “after a cause of
concern.
action has arisen” and the particular
These distinctions are important for a
school district to consider when faced with
issues of employee speech. Although they
seem somewhat clear and straightforward,
in reality they are not. This is especially
the case if the speech occurs when the
employee is off duty or involves the use of
social media. It is therefore imperative that
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facts of the events have been studied
by the political body having authority
to make the decision of whether or not
to pay a claim asserted against the
district.
A later Attorney General
reinforced this by stating
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Opinion
that an

indemnification clause violates the
constitutional requirement that funding
decisions be made only on a fiscalyear-by-fiscal year basis.
The
Attorney General noted that an
indemnification clause “would be for
an indefinite term and uncertain in
amount,” which could result in
obligations not permitted by the
Oklahoma Constitution.
Indemnification clauses, according to
the Attorney General, violate Article
10, Section 17 of the Constitution,
which bars a political subdivision
from lending its credit to any
corporation or individual, and that

they would obligate the district to
assume liability which the Legislature
has
not
intended
a
political
subdivision to assume.
The Governmental Tort Claims Act
exempts a district from certain
liabilities, and specifically excludes
such acts for which a district can be
liable.
Districts should not enter
into agreements which provide that
the school district will indemnify
another party.
If you would like
additional information on this subject,
please contact your school district’s
attorney.
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Chalkboard is a Rosenstein, Fist & Ringold publication that addresses current education law issues. Chalkboard is published four times a year and
is sent without charge to all education clients of Rosenstein, Fist & Ringold and all other persons who are interested in education law issues. We
invite you to share Chalkboard with your friends and colleagues. We think you will find Chalkboard to be informative and helpful with the difficult
task of operating our educational institutions.
Chalkboard is designed to provide current and accurate information regarding current education law issues. Chalkboard is not intended to provide legal or other professional advice to its readers. If legal advice or assistance is required, the services of a competent attorney familiar with
education law issues should be sought.
We welcome your comments, criticisms and suggestions. Correspondence should be directed to: Rosenstein, Fist & Ringold, 525 South Main,
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