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Coverage Considerations for School Districts

by Jerry L. Zimmerman

The Patient Protection and Afford-
able Care Act (the “Act”), which
was enacted on March 23, 2010,
has been the subject of litigation
concerning its constitutionality, has
received an exceptional amount of
publicity, and is extraordinarily com-
plex. One of the fundamental goals
of the Act, to enable a substantially
larger percentage of Americans to
receive health insurance coverage
that is affordable and that offers
minimum benefits, is intended to be
accomplished by requiring “large
employers” to offer affordable health
insurance to their fulltime employ-
ees. The failure by large employers
to (a) offer any employer-sponsored
coverage, or (b) offer employer-
sponsored health coverage that is
“affordable” or “adequate,” could
result in the imposition of penalties
against the large employers. School
districts that are large employers
must offer affordable and adequate
coverage to at least 95% of their full-
time employees and their respective
dependents to avoid the imposition
of penalties.

School districts with more than 200
fulltime employees that provide a
health benefit plan must automati-
cally enroll new employees in one of

the plans which it offers, continue the
enrollment of current employees, and
provide notice to employees giving
them the opportunity to opt out of
coverage. The Department of Labor
has taken the position that employers
are not required to comply with the
notice provision until it issues regula-
tions on the subject and that it in-
tends to complete its rulemaking by

2014.

School districts must give employees
notice (a) of coverage options that
are available through the open mar-
ketplace known as the
“exchange,” (b) that if the coverage
offered by the school district’s plan is
not adequate, then the employee
might be eligible for a tax credit to
assist with the payments of the premi-
ums for insurance obtained from the
exchange, and (c) if the employee
purchases health insurance through
the exchange, then the employee
might lose a tax-free health insurance
premium payment made by the
school district.

The notice should be provided to cur-
rent employees, without charge, by
October 1, 2013. It must be pro-
vided to newly hired employees
within 14 days after their respective



start dates. The Department of Labor has issued a
model form of the notice. The model form is avail-
able on the Department of Labor’s website: http://
www.dol.gov/ebsa/healthreform/.  On May 8,
2013, the Department of Labor issued Technical
Release 2013-02 that provides additional guid-
ance concerning the delivery of the notice. Techni-
cal Release 2013-02 is available on the above--
referenced website.

Certain critical concepts include:

o school districts as “large employers,”

o classifying existing employees as fulltime em-
ployees (“FTEs”),

o determining whether future employees are
FTEs, and

o providing coverage that is “affordable” and
“adequate.”

Large Employers. A large employer is an em-
ployer that employed an average of at least 50 full-
time employees (including fulltime equivalent em-
ployees) during the preceding calendar year. In
determining whether a school district is a large em-
ployer during 2014, it is necessary for the school
district to review its employee records for
2013. In many instances, a review of _
the school district's employment re- 4
cords for 2013 will be unneces- 4
sary to determine whether the /4
school district is a large em-
ployer because the applicable |
school district might have a
number of FTEs that is substan- |
tially in excess of 50. How-
ever, the employee data should
still be reviewed fo determine the
identities of all FTEs and to be as-
sured that the ongoing FTEs are of
fered the opportunity to obtain health cov-
erage that is affordable and adequate.

FTEs. An FTE is an employee who is employed an
average of at least 30 hours per week. In this re-
gard, 130 hours of service in a calendar month is
treated as the equivalent of 30 hours per week. If
there are employees who individually do not aver-

On July 2, 1013,

President Obama's
Administration, through the
Internal Revenue Service,
announced that the Penalty
Provision would not be

enforced for years
prior to 2015.

age 30 hours of service per week, but whose
hours, when combined with the hours of other em-
ployees working less than 30 hours per week, av-
erage at least 30 hours per week, those aggre-
gated employees are treated as “fulltime equiva-
lent employees” to be considered in determining
whether the school district is a large employer.
Fulltime equivalent employees are not entitled to

participate in coverage because they are not
FTEs.

School districts are unique because their employ-
ees might work in excess of 30 hours per week
during the academic year, but on an annual basis
might work less than 30 hours per week. Addi-
tionally, educators might devote less than 30
hours per week in the classroom but devote a sub-
stantial amount of time in preparing the course
materials that are necessary for effective educo-
tion in the classroom. The IRS has issued pro-
posed regulations on both of these issues. The
IRS had a concern that an employee’s average
hours of service for a 12-month measurement pe-
riod would be distorted and would result in the
employee being inappropriately treated as a part-
time employee. To avoid the distortion, the
_IRS requires, for purposes of determin-
) ing whether the employees are
A FTEs, that those employees
A should be credited with hours
of service during the tradi-
tional breaks in the academic
'year, such as winter and
| summer breaks. The IRS has
‘also stated that employers
must use a reasonable method
Y of calculating hours of service,
//cmd that it is unreasonable for
¥ school districts to take into account
only the hours that an educator is in the

”clcssroom Although the IRS does not specify the

number of weekly hours which a school district
must allocate to educators as classroom prepara-
tory time, it requires a reasonable estimate of time
and has determined that an exclusion of all pre-
paratory time would be unreasonable.
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The Coverage Must be Affordable and Must be
Adequate. Coverage must be available to FTEs
and their dependents. A dependent is a child of
an FTE who has not attained the age of 26 years.
If the school district does not have knowledge to
the contrary, it may rely on its employee’s repre-
sentation concerning the employee’s children and
the ages of those children. A spouse of an FTE is
not a dependent. Not only must a large employer
offer health coverage to at least 95% of its FTEs
and their respective dependents, but the coverage
must also be affordable and adequate. Afford-
able coverage is coverage which requires the pay-
ment of a premium that does not exceed 9.5% of
the employee’s “household income” for the year.
The definition of “household income” is compli-
cated and would also consider the income of the
employee’s spouse and dependents. The school
district will generally not be in a position to be
able to accurately calculate an employee’s house-
hold income because the calculation may include
the use of data which is unavailable to the school
district. The IRS has issued guidance providing a
safe harbor for determining whether the premiums
are affordable. That safe harbor provides that
coverage is affordable if the employee's portion of
the “self-only” premium does not exceed 9.5% of
the employee’s W-2 wages as specified in box 1
of the employee’s W-2 statement.

Coverage is “adequate” if the total allowed costs
of benefits that the plan is expected to pay is at
least 60%. A web-based calculator is available
from the Department of Health and Human Ser-
vices and design-based safe harbors in the form of
checklists are anticipated to be issued to enable
employers to perform the requisite calculations.
Although the Act imposes mandates on large em-
ployees to provide their FTEs with the opportunity
to obtain health insurance coverage, school dis-
tricts must also be assured that they comply with
any lesser coverage requirements as set forth in
their plans. For example, if a school district has a
plan which allows coverage for its employees who
work less than an average of 30 hours per week,
then those employees must also be afforded the

opportunity to obtain coverage.

Ongoing Employees. To determine whether an
ongoing employee is an FTE, that employee’s
hours of service for a prior measuring period must
be reviewed to determine whether that employee
is, on a current basis, an FTE. The IRS has issued
a safe harbor method of determining whether an
employee is an FTE. To fall within the safe harbor,
the school district should “look back” to a prior
measuring period which is referred to as the
“standard measurement period.” Generally, with
limited exceptions, the standard measurement pe-
riod must be the same period for all employees.
The school district may choose the duration of the
standard measurement period as long as it is at
least three months, but not longer than 12 con-
secutive calendar months. If the school district de-
termines that an employee averaged at least 30
hours per week during the standard measurement
period, then the school district must treat that em-
ployee as an FTE during the current period which
is referred to as the “stability period” regardless of
the employee’s number of hours during the stabil-
ity period. For example, if an employee averaged
40 hours per week during the standard measure-
ment period, that employee must be considered to
be an FTE during the subsequent stability period,
even if that employee is averaging less than 30
hours per week during the stability period. There
are certain rules which must be applied in deter-
mining the length of the stability period, as fol-
lows:

o If an individual is determined to be an FTE
during the standard measurement period, then
the stability period must be of a duration that
is at least six consecutive calendar months
and must not be shorter than the duration of
the standard measurement period.

o If the employee is determined not to be an FTE
during the standard measurement period, then
the school district is allowed to treat that em-
ployee as a parttime employee during the sta-
bility period, but the stability period must not
be longer than the standard measurement pe-
riod.
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o School districts are allowed to use different
measurement periods for collectively bar-
gained employees as opposed to non-
collectively bargained employees, and salo-
ried employees as opposed to hourly employ-
ees.

The use of the standard measurement period and
stability period is an ongoing and continuous
process. Commencing in 2014, an employee will
likely be within a standard measurement period
and a stability period at the same time. For exam-
ple, if a school district is using a calendar year as
a standard measurement period, then 2013 would
be used as the standard measurement period to
determine whether employees are FTEs for the sta-
bility period of 2014. In this example, 2014
would be the stability period. Additionally, 2014
would be the standard measurement period for
determining whether employees would be FTEs for
the stability period of 2015.

School districts might need time between the stan-
dard measurement period and its associated sta-
bility period to determine which ongoing employ-
ees are FTEs, and to notify and enroll those em-
ployees. The IRS has provided that an administra-
tive period of not more than 90 days may be used
by the school district to complete that process.
The administrative period should not reduce or
lengthen the standard measurement period or the
ensuing stability period.

New Employees. If a school district reasonably
expects a newly hired employee to be an FTE,
then the school district must offer coverage to that
employee within the employee's initial three calen-
dar months of employment.

If the school district does not know whether the
newly hired employee will have sufficient hours to
be classified as an FTE, the school district should
use an initial measurement period for the newly
hired employee that is of the same duration as the
standard measurement period that it uses for its
ongoing employees. If the newly hired employee

is determined to be an FTE based on his hours of
service during the initial measurement period, then
that newly hired employee would be entitled to
obtain affordable and adequate coverage during
a subsequent stability period. The stability period
for the newly hired employee must be the same
length as the stability period for ongoing employ-
ees. The IRS has set forth a process by which the
initial measurement period for a newly hired em-
ployee is converted into the standard measurement
period for ongoing employees, however, the proc-
ess is very complicated, beyond the scope of this
article, and one which requires a case-by-case
analysis.

Penalties for Noncompliance. The Act requires
employers with at least 50 full time employees to
either provide to its FTEs by January 1, 2014, the
opportunity to obtain employer-sponsored cover-
age that is affordable and adequate, or pay a
penalty for its failure to do so (the “Penalty Provi-
sion”). On July 2, 2013, President Obama'’s ad-
ministration, through the Internal Revenue Service,
announced that the Penalty Provision would not be
enforced for years prior to 2015.

If a school district with at least 50 FTEs receives a
certification that any FTE is enrolled in health insur-
ance coverage purchased through an exchange
and that FTE is receiving a premium tax credit or
costsharing reduction, then the school district is
potentially subject to a penalty if:

(a) it fails to offer to at least 95% of its FTEs
and their dependents an opportunity to en-
roll in a health insurance plan providing
essential coverage, or

(b) if it offers coverage to its FTEs and their de-
pendants but the coverage which is offered
by the school district is not affordable or is
not adequate.

The school district will not be liable for penalties
under both penalty provisions; it can have liability
under only one of the provisions.
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Legislative Section

From:

www.rfrlaw.com

Chalkboard go

PPACA (from page 4)

The amount of the monthly penalty for the failure
by the school district to provide to at least 95% of
its FTEs the opportunity to obtain coverage equals
$166.67 x (the number of FTEs — 30). After
2014, that figure will be adjusted for inflation.

If the school district provides its FTEs with the op-
portunity to obtain coverage, but the coverage is
not affordable or is not adequate, then the
monthly penalty is the lesser of (i) $166.67 x (the
number of FTEs — 30), or (i) $250 x (the number
of FTEs who receive credits for obtaining health
insurance coverage through the health insurance
exchange).

Final bills and RFR Red Banner Updates

RFR Associate, Kelsey K. Bardwell, has been accepted into the
50th class of Leadership Tulsa

We are Paperless!

To sign up for your FREE subscription to
to: http://www.rfrlaw.com/resources/sign-up

2013 Policies Available

The work of the Oklahoma legislature has concluded
(RFR Red Banner Updates are still posted at
www.rfrlaw.com) and the 2013 policy updates are
now available for K12 schools and technology
centers. Your regular school attorney or paralegal
Michelle  Siegfried  (msiegfried@rfrlaw.com)  can
provide your district with:

o a copy of the client advisory outlining all
the changes required for 2013
2013 policy updates

a full RFR standard manual

Key concerns for policy reviews this year include issues
associated with the delay in the full implementation of
TLE and the additional requirements associated with
bullying prevention and investigation.

Tulsa Office:

Oklahoma City Office:

525 S. Main, Suite 700
Tulsa, Oklahoma 74103
Phone: 918.585.9211

3030 NW Expressway
Suite 200
Oklahoma City, OK' 73112

Fax: 918.583.5617
Toll Free: 800.767.5291

Phone: 405.521.0202

ROSENSTEIN F1sT & RINGOLD

Chalkboard is a Rosenstein, Fist & Ringold publication that addresses current education law issues. Chalkboard is published four times a year and
is sent without charge to all education clients of Rosenstein, Fist & Ringold and all other persons who are interested in education law issues. We
invite you fo share Chalkboard with your friends and colleagues. We think you will find Chalkboard to be informative and helpful with the difficult
task of operating our educational institutions.

Chalkboard is designed to provide current and accurate information regarding current education law issues. Chalkboard is not intended to pro-
vide legal or other professional advice to its readers. If legal advice or assistance is required, the services of a competent attorney familiar with
education law issues should be sought.

We welcome your comments, criticisms and suggestions. Correspondence should be directed to: Rosenstein, Fist & Ringold, 525 South Main,
Seventh Floor, Tulsa, Oklahoma 74103-4508, or call (918) 5859211 or 1-800-767-5291. Our FAX number is (?18) 583-5617. Help us make
Chalkboard an asset to you.

Please use the form on www.rfrlaw.com (located on the Resources page) to add or change Chalkboard e-mail addresses.
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