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School Districts face a myriad of
lawsuits under 42 U.S.C. § 1983
for alleged violations of students’
constitutional rights. Although not
as commonplace as Section
1983 claims, claims under Title IX
of the Education Amendments of
1972 may be brought if sexual
harassment is involved. There are
many facets to a Title IX claim,
and this article will address the
application of such a claim in the
school setting, what the United
States Supreme Court has found
to be actionable conduct under
Title IX, and the steps a school
district may take to avoid liability
on a sexual harassment claim un-

der Title IX.

Title IX Application in the
School Setting

Title IX provides in pertinent part
that “[n]o person ... shall, on the
basis of sex, be excluded from
participation in, be denied the
benefits of, or be subjected to dis-
crimination under any education
program or activity receiving Fed-
eral financial assistance.” The
United States Department of Edu-
cation’s Office of Civil Rights de-

fines sexual harassment as con-
duct that is sexual in nature, un-
welcome, and denies or limits a
student’s ability to participate or
benefit from a school’s education
programs.  Such conduct occurs
in different forms, can be carried
out by school employees, other
students, and third parties, and
can occur on school property or
at school-related activities. Title IX
prohibits harassment if it is based
on sex, regardless of whether the
harassment is perpetrated by indi-
viduals of the same or opposite
sex of the victim of the harass-
ment.

Actionable Sexual Harassment
Under Title IX

The Supreme Court illustrated the
characteristics of an actionable
Title IX claim in the cases of
Gebser v. Lago Vista Independent
School District, 524 U.S. 274
(1998), and Davis v. Monroe
County Board of Education, 526
U.S. 629 (1999), wherein it iden-
tified two instances of sexual har-
assment in an educational set-
ting—teacher-student and peer-on-
peer sexual harassment—and de-



termined that Title IX liability applied in these
situations under certain circumstances.

Teacher-Student Harassment

In Gebser, the parents of a high school student

brought suit against the school district un-
der Title IX for sexual harassment of
their daughter by her teacher. 4
The complained of harassment 4
included sexually suggestive
comments to students and di-
rect sexual contact with the
daughter.  Although neither]
the student nor her parents’
ever reported the sexual har-
assment to school officials and '§
the direct sexual contact oc- %
curred off school property, other %
students had reported to the princi- %
pal that the teacher made inappropriate
comments during class. The principal never
informed the superintendent of the complaints
nor did he notify the school district’s Title IX co-
ordinator. The school district did not have a
grievance procedure in place for sexual harass-
ment complaints, and it had not adopted a for-
mal anti-harassment policy.

In addressing the student’s allegations, the
Court determined that an educational institution
may be liable for the sexual harassment of a
student by a teacher only if (i) the school district
had actual notice of the harassment and {ii)
then acted with deliberate indifference when
responding to a complaint. It imposed an actu-
al notice requirement because “Congress [had
not] contemplated unlimited recovery in dam-
ages against a funding recipient where the re-
cipient [was] unaware of discrimination in its
programs.”  The Court limited the notice re-
quirement even further by requiring that actual
notice be provided to an “appropriate person.”
At a minimum, the school employee receiving
actual notice has to have “authority to address
the alleged discrimination and to institute cor-

harassment

no person . .
¥ on the basis of sex, be excluded Y
from participation in, be denied
the benefits of, or be subjected to
discrimination under any education
program or activity receiving ing
Federal financial

assistance.

rective measures on the [school district’s] be-
half[.]” It determined that even if an
“appropriate person” had actual notice of
sexual harassment, in order to be actionable
under Title IX, that person’s response to the
“must amount to deliberate indif-
ference[.]”

B Applying the requirements of
A actual notice and delibero-
A tive indifference to the facts
in Gebser, the Court held
that the report by other
‘parents to the principal
| that the teacher was mak-
inappropriate  com-
y ments in class did not
¥ amount to actual notice that
V' the teacher was engaged in a
¥ sexual relationship with a student.
, The Court further held that even if
’rhere were administrative requirements for an
official grievance policy for sexual harassment
or the adoption of a formal anti-harassment
policy, and the school district lacked such pol-
icies, the requirements did not allow for the
recovery of damages under Title IX.

. shall,

Peer-on-Peer Harassment

In Davis, which was decided by the Supreme
Court less than one year after the decision in
Gebser, the Court took up the issue of sexual
harassment under Title IX in regard to peer-on-
peer sexual harassment. Davis involved a fifth
grade student who allegedly was being sex-
vally harassed by one of her classmates on a
prolonged basis. The harassment included
vulgar statements of a sexually explicit nature
and offensive touching by the classmate. The
child reported her classmate’s conduct to her
mother and classroom teacher, who in turn
notified the school’s principal. The behavior
continued for several months, and the child
and her parent continued to report the inap-
propriate conduct to school officials, who
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failed to take any disciplinary action against
the classmate or separate the students until sev-
eral months later. The classmate allegedly en-
gaged in similar conduct with other female stu-
dents.

In Davis, the Court adopted the requirements
of actual notice and deliberate indifference for
peer-on-peer harassment as it did for teacher-
student harassment in Gebser, but it further
limited both requirements. With regard to ac-
tual notice, the Court determined that “a recip-
ient of federal funds may be liable in damages
under Title IX only for its own misconduct.” It
limited the requirement of deliberate indiffer-
ence in two respects. First, it limited damages
under Title IX to circumstances where the
school district exercised “substantial control
over both the harasser and the context in
which the known harassment occur[ed].” As
an example of the degree of control required,
the Court referenced misconduct that occurred
during school hours on school grounds. Sec-
ond, the Court determined that a school dis-
trict would not be found deliberately indifferent
to misconduct unless its response to the harass-

ment was “clearly unreasonable in light of

the known circumstances.”

In addition to further limiting 4
the actual notice and deliber- 4
ate indifference  require-
ments  established by
Gebser, the Court in Davis|
defermined two additional
elements were necessary to |
establish peer-on-peer har-
assment under Title IX. In ad- S
dition to having actual notice ¥
of the harassment and ac’rlng
with deliberate indifference, the sex-
val harassment must be (i) “so severe, per-
vasive, and obijectively offensive” that (ii) it re-
sulted in the student being excluded from par-
ticipation in or denied the benefits of an edu-
cation program or activity provided by the

a school district
should adopt an anti-
harassment policy it will
follow and a grievance procedure
for sexual harassment, upon which
it provides training or other
information to staff, students

and or parents

school. However, the Court qualified the addi-
tional requirements by noting that in a school
setting, “students often engage in insults, ban-
ter, teasing, shoving, pushing, and gender-
specific conduct that is upsetting” but that such
conduct does not result in damages against
the school district under Title IX. It further not-
ed that declining grades alone may not be
enough to satisfy the requirement that a stu-
dent was deprived of access to school re-
sources.

Applying all the elements for peer-on-peer sex-
val harassment, the Court in Davis determined
that the student’s parents stated a claim for
sexual harassment under Title IX, as their
daughter was subjected to continuing harass-
ment of which the school district had actual
notice and acted with deliberate indifference,
and the misconduct was severe and pervasive
enough that it could have caused a negative
effect the student’s ability to receive an educa-
tion.

Suggestions for School Districts to
Avoid Liability Under Title IX

In light of the factual scenarios de-
h picted by Gebser and Davis and
A the Supreme Court’s decisions
A in these cases, there are sev-
eral actions that a school
district may take to avoid

||c1b|||ty under Title IX.
Foremos’r a school district
should cdo t an anti-

harassment policy it will fol-
’ low and a grievance proce-
¥ dure for sexual harassment,
P upon which it provides training
" or other information to staff, stu-
dents and/or parents to ensure an ade-
quate understanding of the policy and proce-
dure. A school district also should designate a
Title IX coordinator to assure an appropriate
response to any allegations of sexual harass-
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ment, including a prompt and impartial investi- S OP LISTED IN
gation. When conducting an investigation in- Best La\’t;’yefs
to allegations of sexual harassment, a school G AR A S oo
district must take the necessary steps to resolve
the reported situation, and if the student report-

ing the alleged harassment requests confidenti-
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ality, a school district should attempt to honor
the request while weighing its responsibility to
provide a safe environment for all students.
Moreover, a school district should not treat
claims of sexual harassment from male and
female students differently. Perhaps most im-
portantly, a school district must document its
investigation of all sexual harassment com-
plaints. If a Title IX lawsuit is brought against
a school district, the documentation will help
establish the details of the investigation into
the allegations and the ultimate response taken
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